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I. RECENT DEVELOPMENTS IN IMMIGRATION LAW 

 Over the last year, employers have witnessed a major increase in the volume of 

worksite enforcement actions.  The increase in audit activity has primarily arisen from 

two separate areas associated with immigration law:  H-1B petitions and I-9/employment 

verification audits.   

A. H-1B Visas and H-1B Audit Updates 

H-1B Visas 

H-1B visas are those visas that are normally issued to professionals and other 

individuals employed in a “specialty occupation” that normally requires a bachelor’s 

degree or higher in a specific academic area for its performance. Each year only a limited 

number of H-1B visas are issued, based on a quota set by Congress.  Currently, the 

allocation is 65,000 for the regular quota (less the Free Trade Visas specifically set aside 

for Chile and Singapore), resulting in 58,200 H-1B visas regularly available per year. 1

As of December 21, 2009, U.S. Citizenship and Immigration Services (“USCIS” 

or “CIS”), the government entity that processes H-1B visa petitions, had received enough 

petitions to meet both the 65,000 and 20,000 allotments of H-1B petitions for the 2010 

  

The cap does not include an additional 20,000 visas set aside for students with masters 

degrees or higher from a U.S. university.  In many recent years, the quota has been hit on 

the first day of filing (April 1st), due to the great demand by U.S. employers for the 

limited number of H-1B visas available in each fiscal year. 

                                                 
1 The numerical limit on H-1B visas is commonly referred to as the “H-1B cap.” 



Fiscal Year.  H-1B Petitions can still be filed on behalf of those applicants who have 

already been counted against the H-1B cap.  These petitions include: 

• Those applicants seeking to extend the time on their current H-1B visa in order to 

remain working in the U.S.  

• Those applicants seeking to change the terms of employment for their current H-

1B visa. 

• Those applicants who currently hold an H-1B visa and are seeking to change 

employers. 

• Those applicants seeking to work concurrently in a second H-1B occupation.   

The new filing window for H-1B petitions for the coming fiscal year (FY11) is 

April 1, 2010.  The earliest that an individual may begin working on an approved H-1B 

petition filed for FY11 is October 1, 2010. 

H-1B Fraud Prevention and LCA Enforcement Efforts 

1. USCIS Efforts 

Last fall, the USCIS Office of Fraud Detection and National Security (FDNS) 

commenced an assessment of the H-1B program which including making unannounced 

site visits to H-1B employers at their principal place of business and/or at the work 

location listed on the H-1B petition.  FDNS contends that a subpoena is not necessary 

because CIS regulations allow for broad investigations relating to H-1B petitions and 

because the H-1B employer has given advance consent for the visit as a result of filing 

the I-129 petition.  In fact, the instructions for the Form I-129 (which is completed as part 



of the H-1B application process), specifically state that verification methods may include 

unannounced site inspections. 

During a site visit, the employer should be able to verify information contained in 

a specific H-1B petition.  In addition, FDNS may inquire as to certain company 

information listed on the petition or relating to the veracity of the petition, such as the 

type of business, locations, and number of employees.  In addition, FDNS may request 

copies of recent Federal Tax Returns, quarterly wage reports, and other information to 

prove that the H-1B sponsor is a legitimate business.  The employer should also be able 

to provide specific information about the H-1B employee’s job title, duties, work location 

and rate of pay.  Documentation such as recent paystubs and W-2s may also be requested. 

Upon notification that an FDNS agent is present, the designated company official 

who signed the H-1B petition or a designated Human Resources representative should 

meet with the officer.  During this time, the documentation listed above should be 

available for review.  The H-1B employee and, possibly his or her colleagues, will also 

normally be asked to meet with the FDNS officer to confirm that all the information on 

the petition is correct.  FDNS may also ask for a tour of the facility. 

If any information is found during the site visit that contradicts the information 

provided in the H-1B petition, the H-1B petition and visa (if already approved) will most 

likely be revoked; if the H-1B petition is still pending with USCIS, it will be denied.  

Additional criminal sanctions against the employer (or the individual who signed the 

petition), might also be issued by FDNS.  If questions or concerns arise at the time of or 



following an inspection, it is strongly advised that the H-1B employer contact an attorney 

or seek counsel that is familiar with immigration compliance. 

On January 11, 2010, USCIS Director Alejandro N. Mayorkas released a 

statement indicating that the organizational structure of the agency has been realigned to 

improve efficiency.  The most significant changes include the creation of the following 

new directorates: the Fraud Detection and National Security Directorate, the Customer 

Service Directorate, the Service Center Operations Directorate and the Field Operations 

Directorate. According to Director Mayorkas, this change “reflects [the agency’s] 

prioritization of its anti-fraud and national security responsibilities and will bring greater 

focus to them.”  In short, employers may expect heightened H-1B scrutiny and increased 

site visits. 

2. Department of Labor Efforts 

The U.S. Department of Labor (DOL) also has enforcement authority for the H-

1B program.  DOL’s efforts center on the Labor Condition Application (LCA) that is 

filed by employers with the DOL as part of the H-1B process.  On the LCA, employers 

must agree to employ the H-1B worker under the same terms and conditions with regard 

to wages and benefits as those regularly imposed on U.S. workers who are similarly 

employed in the same area of intended employment and also attest that there is no strike 

or lockout in the occupational classification at the place of employment and that 

appropriate notice has been provided to the bargaining representative (if any) or that 

notice of the filing of the LCA was provided at the worksite for a specific period of time.   

Documentation backing up these attestations must also be kept in a “public access file”.  



Employers who fail to comply with the attestations made on the LCA or who are found to 

have willfully violated the LCA attestation requirements may be assessed civil money 

penalties and may also be subject to additional administrative penalties.  Information 

concerning the LCA program is attached. 

B. I-9/Employment Verification and I-9 Audit Updates 

On November 6, 1986, the Immigration Reform and Control Act required 

employers to verify the identity and employment eligibility of their employees and 

created criminal and civil sanctions for employment related violations.  The Form I-9 is 

the official means used by employers to document this verification. 

On April 3, 2009, a revised Form I-9 was issued.  The new form includes a 

reduced list of documents that are acceptable forms of identification and also prohibits 

the acceptance of expired documents as evidence of employment eligibility.  In addition, 

employers must use the new form for re-verification of any existing employees.  A copy 

of the new Form I-9 and accompanying instructions is attached.2

1. Increased Enforcement Activity 

 

In April 2009, the U.S. Immigration and Customs Enforcement (ICE) agency 

announced an increased effort and strategy to prioritize the criminal penalties imposed on 

employers (including supervisors, managers, owners and others) who knowingly hire 

undocumented workers.  In this notice, ICE advised that “absent exigent circumstances, 

ICE offices should obtain indictments, criminal arrest or search warrants or a 

                                                 
2 USCIS has announced that it expects to again revise the Form I-9 in 2010 and the new form will 

contain additional revisions to the accepted list of documents used for identification purposes.  The new 
form is supposed to be published during the last half of 2010. 
 



commitment from the U.S. Attorney’s Office to prosecute the targeted employer before 

arresting employees for civil immigration violations.”   To advance criminal cases or in 

the absence of sufficient evidence to support a criminal charge, ICE also indicated its 

intention to support the imposition of civil fines and other available penalties against 

employers violating their I-9 obligations. 

As an example of its increasing efforts to perform comprehensive I-9 audits, in 

November 2009, ICE announced that it had issued Notices of Inspection (NOIs) to 1,000 

employers throughout the U.S. advising that ICE would be conducting an audit of their 

hiring records to determine compliance with employment eligibility verification laws.  

While the names of the employers were not released, ICE did indicate that the companies 

were those employers who had connections to public safety and national security.  This 

enforcement initiative followed shortly after the auditing of 654 businesses suspected of 

using illegal labor in July 2009, which ultimately resulted in fines of more than $2.3 

million.  These actions have led many to speculate that the number of I-9 audits will only 

increase in 2010.   

2. I-9 Audit Procedure and Penalties 
 

ICE initiates I-9 inspections by service of a Notice of Inspection (NOI) upon an 

employer compelling production of the Forms I-9.  ICE typically allows 3 business days 

to present the Forms I-9.  Supporting documentation, such as a copy of the payroll, list of 

current employees, and evidence of the legitimacy of the business, may also be requested. 

After an audit, ICE agents or auditors may take one or more of several actions, 

including (among others) issuing a warning, a Notice of Intent to Fine or a Notice of 



Technical or Procedural Failures.  In the latter case, ICE provides an employer 10 

business days to make corrections for technical or procedural violations.  After that time, 

an employer may receive a monetary fine for all substantive and uncorrected technical 

violations.  Employers who are ultimately determined to have knowingly hired or 

continued to employ unauthorized workers will be required to cease the unlawful activity, 

may be fined, and in certain situations, may be prosecuted criminally.  In those latter 

situations, the employer may also be subject to debarment, which means that the 

employer may be prevented from participating in future federal contracts or receiving 

other government benefits. 

Monetary penalties for knowingly hiring and continuing to employ violations 

range from $375 to $16,000 per violation.  Penalties for substantive violations typically 

range from $110 to $1100 per violation. ICE has published a release setting forth its 

method for calculating fines in relation to I-9 violations.  Fines are issued according to 

the severity of the errors and the percentage of problems.  ICE will consider five factors 

when determining the fine: the size of the business, the employer’s good faith efforts to 

comply with the law, the seriousness of the violation, whether the violation involved 

unauthorized workers, and any history of previous violations by the employer.  A copy of 

a recent ICE press release containing the current fine schedule is attached. 

C. E-Verification (E-Verify) Updates 

E-Verify is a free web-based system that electronically verifies the employment 

eligibility of newly hired employees.  The system electronically compares employee 

information taken from the Form I-9 and information found in the databases of the SSA 



and the Department of Homeland Security (DHS).  The E-Verify program has been in 

effect since 2007 and many updates and changes continue to be made so that the program 

can run more efficiently and accurately.  Recent E-Verify program updates include the 

following:  

• E-Verify now includes naturalization data to help confirm the citizenship 

status of naturalized U.S. citizens.   

• E-Verify Photo Matching is available to certain agents and users and 

allows employers to check photos against those stored in the DHS system.   

• For those employees who are in F-1 student status and are eligible to work 

for a U.S. employer for 12 months with Optional Practical Training 

(OPT), an additional 17 months of OPT status may be available under 

certain conditions.  In order to receive this 17 month extension, the 

applicant must have completed a science, technology, engineering or 

mathematics (STEM) degree.  Confirmation of this eligibility can be made 

through the E-Verify program. 

If an employer uses the E-Verify program, it must post a notice to that effect.  E-

Verify must be used for new hires only, regardless of national origin or citizenship status.  

E-Verify can only be used after the completion of the Form I-9 and cannot be used to pre-

screen applicants.  If an information mismatch notice is received, the employer must 

provide the employee with information on how to challenge the mismatch if so desired.  

The employer must give the employee eight (8) federal government working days to 



make the challenge and the employer cannot take any adverse action (such as firing, 

suspension or withholding pay) during this time.   

The E-Verify User Manual for Employers can be found at: 

http://www.uscis.gov/files/nativedocuments/E-Verify_Manual.pdf.  Employers may 

enroll in E-Verify online at:  https://e-verify.uscis.gov/enroll/StartPage.aspx?JS=YES. 

Currently, the E-Verify program is voluntary for most employers, but DHS 

continues to fully support the system, especially in the wake of the recent dismissal of the 

No-Match regulation (discussed below).  Several states have passed laws requiring either 

the mandatory use of E-Verify by all employers or requires state agencies to use the E-

Verify system, including Arizona, Arkansas, Colorado, Georgia, Idaho, Kansas, 

Michigan, Minnesota, Mississippi, Missouri, Nebraska, North Carolina, Oklahoma, 

Rhode Island, South Carolina and Utah.  Additional states are phasing in the E-Verify 

requirement and are looking to pass regulations to make participation in the E-Verify 

program mandatory for employers.  If an employer is unsure whether its state requires the 

use of the E-Verify program, it should contact an attorney or the state’s Department of 

Labor.  It should be noted that in instances where E-Verify is required, employers are 

only required to use the system for any new hires; only federal contractors are permitted 

to use the system to verify the status of existing employees.        

On September 8, 2009, a regulation went into effect requiring all federal 

contractors and some subcontractors to use the E-Verify system.  The new rule states that 

federal contracts must include a clause obligating the government contractor to use the E-

Verify system for new hires and all existing employees.  For further information about 

http://www.uscis.gov/files/nativedocuments/E-Verify_Manual.pdf�
https://e-verify.uscis.gov/enroll/StartPage.aspx?JS=YES�


this regulation, we recommend referring to the E-Verify User Manual for Federal 

Contractors at: http://www.uscis.gov/USCIS/E-

Verify/Federal%20Contractors/FEDK%20Employer%20Manual%209.3.09_FINAL.pdf.  

The Supplemental Guide (issued on October 21, 2009) can be found at: 

http://www.uscis.gov/USCIS/Controlled%20Vocabulary/Native%20Documents/Supplem

ental%20Guidance%20for%20Federal%20Contractors%20090109%20FINALa(1).pdf   

In November 2009, President Obama signed the 2010 Homeland Security bill that 

included legislation to extend the E-Verify program for an additional three years.  There 

were no proposals in the bill to make the E-Verify program mandatory for all non-federal 

employers in the U.S., but it is still mandatory for all federal contractors and certain 

subcontractors. 

II. SOCIAL SECURITY NUMBER (SSN) MISMATCH LETTERS 

Effective November 6, 2009, the U.S. Department of Homeland Security 

officially rescinded its Social Security “No-Match” rule.  The “No-Match” rule set forth a 

specific protocol that employers should follow within 90 days of receiving a letter from 

the Social Security Administration (SSA) advising that the Social Security Number 

reported for a certain employee (or employees) did not match the name(s) found in the 

SSA’s database.  Employers that failed to follow the protocol could have the receipt of 

the “No-Match” letter used as evidence against them in subsequent legal action that the 

employer had “constructive knowledge” that the employee(s) who was/were the subject 

of the letter was/were not authorized to work in the U.S.  The No-Match protocol was 

http://www.uscis.gov/USCIS/E-Verify/Federal%20Contractors/FEDK%20Employer%20Manual%209.3.09_FINAL.pdf�
http://www.uscis.gov/USCIS/E-Verify/Federal%20Contractors/FEDK%20Employer%20Manual%209.3.09_FINAL.pdf�
http://www.uscis.gov/USCIS/Controlled%20Vocabulary/Native%20Documents/Supplemental%20Guidance%20for%20Federal%20Contractors%20090109%20FINALa(1).pdf�
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originally introduced in August 2007, but a lawsuit was filed shortly thereafter resulting 

in an injunction preventing the implementation of the proposed protocol.   

Even though the proposed No-Match rule is no longer valid, employers should not 

ignore any No-Match letters that they receive from the SSA and they should take 

appropriate steps to ensure that their records are up-to-date and accurate, as the “no-

match” letter can alert workers that they are not receiving proper credit for their earnings, 

which can affect their future retirement or disability benefits administered by SSA.  

However, the letters specifically state that employers should not “take any adverse action 

against an employee, such as laying off, suspending, firing, or discriminating against that 

individual, just because his or her Social Security number appears on the [no-match] list” 

and that, “[d]oing so could, in fact, violate State or Federal law and subject [an employer] 

to legal consequences.”   

Given the relatively recent rescission of the “no-match” rule, it remains to be seen 

whether the SSA will issue no-match letters in 2010 or, if they do, what form they will 

take. 

III. CONCLUSION 

In short, enforcement activity against employers relating to the employment of 

foreign workers has increased on several fronts, as have the penalties against those 

employers who are found to have violated the law.  Many employers have determined 

that an audit of their I-9 records is a good step to take to pro-actively address any 

potential paperwork problems before an employer is confronted with an audit.  For those 



employers who have or had H-1B workers, an audit of the labor condition application 

records and supporting documentation is also advisable. 



Employment Law Guide - Workers in Professional and Specialty Occupations (H-IB, H-... Page 1 of4 

aIaIvs@ -Employment Law Guide A Companion ro the FlrstStep Employment Law Advisor 

Work Authorization for non-U.S. Citizens: Workers in Professional and Specialty 
Occupations (H-1B, H-1Bl, and E-3 Visas) 

• 	 W!J\tI$J;;Q",e~Ji Related Information 

• 	 S1l~ic;PrJ))lis\Qns/R",quire.me.n.t;;; 

Compliance Assistance By Law


• 	 Ef)1Q!9~e!'lJsjg!Jt;;; 
• 	 TO.!llmmillnltiQ{LilndNgtiQD.gjJty

• 	 Pe.!1!;llt!e?!S~<lllctjo~[l~S Ac;UJi'lill 
• 	 Re.llltign..t.Q.. S.t.gte.~J.Jl.C;ll.i, ii!.n!;tO~"'rEgde.r<!Ll.llws 

DOL Agency Assistance 
• 	 C9[T]Pi.iilO!;!O!..I\ssist1l0c;ej\'iili!<!ple. 

• 	 WaQ!l andt:Lo.u[J:lJy!siQn~ltiA Page• 	 DOLCootgc;t$ 
• 	 !;TAKelB ;;p!O!c;<llty{l'rofesSiQllilU

Retymto T<!pJe ..QfCQotent;;; 	 W.orker.:.pgge. 

Updated: September 2009 • 	 ETA_Hl-~c;lillty~LI'LQfessiQngIJ 
'WQrkers..l'llge 

Other Government Assistance 
Sections 101(a)(15)(H)(i)(b) and (b1); 212(n) and (t), and 214(g) of the Immigration 

imdNatlpllil1llityA<;.!;...Qf19S:l..UNA}· • I.).S. Citi<;enib1Pand!mmig@tiQO 
(http://www.uscis.gov/po_,/site/uscis/menuitem.f6da51a2342135be7e9d7alOeOdc91aO/? Servlcej1LS~JS.l 

vgnextold=fa7e539dc4bed010VgnVCMlOOOOOOecd19CJaRCRDllvgnexkhanneI=fa7e539dc4bed010VgnVCM10OOOOOecd19oaRcRD&CH=act) 
, . as amended . 
;,(8 USC.§1101(a)(lS)(H)(l)(b) and(bl},.1182(n} and (I), 1184(g); 

~!Lt.f.R.l.art!i~li.Sl.lbpartll..andJ(http://www.(/ol.gov/(/olliJllcfr/title_20/Part_655/Subpart_H.htm)) 

Who is Covered 
The Immigration and Nationality Act (INA) Is administered by the Office of Foreign Labor Certification (OFte) of the Employment and 
Training Administration (ETA). The INA applies to employers seeking to hire nonimmigrant aliens as workers In specialty occupations or as 
fashion models ofdlstihguished merit andabJlity, using the H-lB nonimmigrant visa claSsification. The H-lBl program is for hiring 
nonimmigrant aliens from Chile and Singapore as workers in specialty occupations and the E-3 is for hiring nonimmigrant aliens from 
Australia as workers in specialty occupations. 

Basic Provisions/Requirements 
The INA allows employment of alien workers In certain specialty occupations (generally those requiring a bachelor's degree or Its 
equivalent). Foreign YlQrkers such asengineers,teac~ersJ computer progr:ammers, medlcaldoctors,andphYslcalth~rapJsts may be 
employed under the .H-1S, H-lBl, andE-3. visa classification, 

nie'INA sets forth certain prerequisites for employers wishing to employ H-1B, H-1B1, and E-3 nonimmigrant workers. To obtain H-lS or 
H-1B1 status approval, the employer must first file a Labor Condition Application (LCA), Fonn ETA 9035 or Fonn ETA 9P3SE, with the 
Department of Labor. The employer must state that it will: 

• 	 Pay the nonimmigrant workers at least the local prevailing wage or the employer's actual wage, whiCheveris higher; pay for non

productive time in .certain circumstances; and offer benefits on the same basis as for U.S. workers; 


• 	 Provide working conditions for H-1B,H-1BI, or E-3 workers that will not adversely affect the working conditions of workers similarly 

employed; 


• 	 Not employ an H-lB, H-lB1, or E-3 worker at a location where a strike or lockout in the occupational clasSification is occurring,and 

notify ETA of any future strike or lockout; and .. 


• 	 On or wlth.in 30 days bet:ore the date the LCA is filed with ETA, provide notice of the employer's intentto hire.H-lB, H-lBl, or E-3 
workers. The employer must provide this notice to the bargaining representative of workers in the occupation in which theH~lB, H-IB1, 
or E-3 worker will be employed. If there is no bargaining representative, the employer must post such notiCes ,in conspicuous locations 
at th!! intended place(s) of employment, or provide them electronically. . 

The number .of ne.w vISas I;11at call ;be<ls$Ued;each year is subject to a cap .• H-m viSas are capped at 55,000 during a fiscal year; an 
additional 20;000 are available to those indiVIduals who r'eceived,amaster's degree or higher from a U.S. institution of higher education. 
H-IBI visas are limited to 1,400 nationals of Chile and 5,400 natlOnals.of Slngapore; E-3 visas are limited to 10,500 nationals of Australia. 

Additional ruies apply to emploYern who arede~ent·upon H'-lBWOrkers or are willful violators of the H-1Brules. An H-1B dependent 
employer is, generally, one wh~JhlB workel'lj cornprise.1S percent O[ m9reofthe ·ernpIQVer's total wori<force. Different thresholds apply 
to smaller employers. l:I-lBde~d!!nt employers WhO wish to hire only H;l!,!'Wor!cers who are paid ill. 1~$50,OOOP,E!r year or have a 
master's degree or higher in a specialty related to the employment, can be exempted from these additional rules. 

H-1B dependent employers and willful violator employers must attest to the following three elements addressing non-displacement and 

recruitment of U.S. workers: 


• 	 The employer wHlnot displace any similarly employed U.S. worker within 90 days before or after applying for H-IB status, or an 

extenSion of status for any H-tB worker; . 


• . The employer will not place any ii-lB worker employed pursuant to the LCA at the worksite of another employer unless the employer 
first makes a bona fide inquiry as to whether the other employer has displaced or intends to displace a similarly employed U.S. worker 
within 90 days before or after the placement of the H-1B worker; and 

• 	 The employer, before applying for H-lB status for any alien worker pursuant to an H-lS LCA, tOOk good faith steps to recruit U.S. 
workers for the job for which the alien workeris. sought, at wages a1; least equal to those offered to the H-lB. worker;· Also, the employer 
will offer the job to any U.S. worker who applies and Is equally or better qualified than the H-lB worker. 'this attestation does not apply 
If the H-lB worker is a "priority worker" (see Section 203(b) (1) (A), (8), or (C) Of the INA}. 

The American Recovery and Reinvestment Act of 2009 requires all reCipients of federal funds under Chapter 13.·of the Federal Reserve Act 
or the Troubled Asset Relief Program of the Emergency Economic Stabilization Act of 200S'who want to hire H-tB workers to make the 
attestations required of an H-1B' de~endent employer that are listed above. 

The Department of Labor has also created a new portal for accessing its el!!ctronic version of the Form ETA-9035E. The ICelt system allows 
employers to have accounts that will automatically ·populate many of tJ:le fields In the form and to track the applications. 

After the Department of Labor certifies the LCA, the employer will apply to the U.S. Citizenship and Immigration Services (USerS) for 

http:cornprise.1S
http:natlOnals.of
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approval to employ an alien worker under H-1B status so that allen workers may be hired. For H-1Bl and E-3 visas, after the Department 
of Labor certifies the LCA, the employer must follow the procedures of usas and the Department of State, which differ In some respects 
from procedures for H-1B visas. 

The Department of Labor"I\Wage and Hour DivlsiOn is responsibleJore$fo:rcement of this program. 

Employee Rights ~ 
H-1B, H-1Bl, and E~3workers are granted a number of rtghts. The employer Qlust give the worker a copy of the LCA. The employer must 
pay the worker at least the samewage rate as paid to other employeeS with Similar experience and qualifications or the local prevailing 
wage for the occupation in the area of employment, whichever is higher. The employer must pay for non-productive time caused by the 
employer or by the worker's lack of a license or permit. The employer must offer the worker fringe benefits on the same basis as its other 
employees. Also, the employer may not require the worker to pay a penalty for leaving employment prior to any agreed date. However, 
this restriction does not predude the employer from seeking "liquidated damages" pursuant to relevant state law. Liquidated damages are 
generally estimates stated In a contract of the antldpated damages to the employer caused by the worker's breach of contract. 

U.S. workers and job applicants may also have certain rtghts under the H-1B programs. U.S. workers employed by an H-1B dependent or 
willful violator employer may not be laid off within 90 days before or after the employer flies a USCIS petition to employ an H-1B worker in 
an essentially equivalent job. In addition, an H-1B dependent employer or willful violator must offer the job to any U.S. worker who 
applies and is equally or better qualified for the job than the H-1B alien worker. The U.s. Department of Justice has the authority to 
investigate complaints of failure to hire qualified U.s. workers. 

No employer of H-1B, H-1Bl, or E-3 workers may Intimidate, threaten, blacklist, discharge, or in any other manner discriminate against 
any employee, fonmer employee, or job applicant for disclosing violations of H-1B, H-1Bl, or E-3 provisions or for cooperating In an offiCial 
Investigation of the employer's compliance. 

U.S. workers and H-llWH~:S;B1If;,,aworkers may al$O exa~the pu*~oS!J.l1!documents that ti1eemployeris required to maintain 
that provide Informationaooutthe;employer's compliance witll the atteStatIoneJenients. 

Complaints about non-compliance with H-1B/H-1Bl/E-3 labor standards may be filed with a 1991'wA[el!.IlJt!::!2.uOI.OOsioIL2ttlce 

(IJtiP;IIV{W,:,,;doi.g~vlwhQlamericiJ2;htm~ .. . ".' ~ '. . 


Recordkeeping, Reporting, Notices and Posters 

Notices and Posters 
There.isno poster 'i!quirement. 

There 1.5 a noti(;e reqliirEimeJ')t Th~~mployer'must inform U.S.' workers ofthe Intent to hire a foreign worker by proilldinglfOtice of the 
filing of the LCA to'the bargaining representative if there Is one, or, If there is no bargaining representative, by posting notice of filing in 
1:Yo!0 conspicuous !oqatiO!lSi!lq:hE~.employe(~e~bHsllment:i,()lby,prollidll\lg.~nlcnotice(se!!.below). The notice must be provided 
on or within the 30-day period before the date that the labor condition application is submitted to DOL. The notice must: 

• 	 Indicate that l:I-lEI workers are sought 

• 	 IdentifY the number of H-lae.mplqYee~ the. employer plans to hire. 
• 	 State theoccupa~onal'classifil:at;on of the H-1B emPlOYeeS '. 
• 	 Statethewages'offered 
• 	 state the Period of eml1loyment 
• 	 State the loCations at which theH~lB employees will work . 
• 'State,that the LCAsi!/'e a\lail~. fw. pubJic inspection at t.heemployer's;U,S. prjncipal plllce of business pr at th~WQrkslte 

The notice must. include the following stiiitement: "Complaints alleging misrepresentation of material facts in the labor conditioni!lppllcation 
and/or .failureto comply with t-he terms of the labor condition application may be filed with any office of the Wage and. Hour Division of the 
United States Depiartmentof u,.bor." 

If the employer is an H-1B-dependent,employer or a wil.lful violator, and the LCA is notbeirig used only for HCIBexempt nonh'nmigrants, 
the notice mustoontain additional iHfun'nlltionand must also contain the following statement: 

Complaints alleging failure to offer employment to an equally or better qualifledU.S; applicant or an employer's misrepresentation 
regarding such offers of employment may be filed with the Department of Justice, Civl1 Rights Division, office of Spedal-Counsel for 

· Immigration-Related Unfair Employment Practices, 950 Pennsylvania Avenue, NW, Washington, DC 20530, Telephone: 1-800-255-8155 
(employers), 1-800,255-768.8 (employees); Web address: htt!!:llwww.~o\,gov/crtlosc () . , ..... .•. ..... . . 

As no.ted above, notlflcationrnay occur in ol)e Of two metho!ls.: ~ard copy.or electronic notice. The hard copy notice must tie given to 'the 
bargaining representative for workers in the occupation or, If there is no bargaining representative, be posted for 10 consecutive days in 
at least two conspicuous locations at .eachplace where any nonimmigrantwi!lbe employed. Notice can also bepro.vlded by whatever 
electroniC means the employer normally communicates with its employees (e.g., e-mail, bulletin board, and home Web page). 

A copy of the LCA must be provided to each H-1B nonimmigrant no later than the time the H-1B nonimmigrant reports to work at the 

place of employment. . . 


Recordkeeping 
Employers of any H-1B, H-1Bl, and E-3 nonimmigrant workers are required to make a filed LCA and its supporting documentation 

avai.lable for public inspection at the ernployer's Ilrincipalp,lace Qf bUsine5!; or atthe. place OfemploYment of the H-1B/I1-1B1/E.-3 

nonimmigrant workers within one day after the date of submiSsiQn of tile.LCA.Jhlspublic inspection file must contain the. following: 


io 	 A copy onhe certifled LCA incl\laing cover pa~et> " 
• 	 Documents providing the wage rate' paid to' the HC1Bhonlmmigrant ~rke~' 
• 	 Method used to establish the'aaual wage,# induding any periodic Increases whiCh the system may provide 
• 	 prevailing wage rate and a general description of the methodology of the source 
• 	 Documents showing satisfaction of the union/employee notification requirements 
• 	 Summary of benefits offered to U. S. workers and H-1B workers 
• 	 Where the employer utilizes the definition of nsingle employer" In the Internal Revenue Code (IRC), a list of any entities included as part 

of the single employer in making the determination as to' its H-1B-dependency status 

In the event of corporate change, the public inspection file must also contain: 

• 	 A sworn statement by a successor entity accepting ali liabilities of predecessor entity 

':'111 ''')1\11\ 
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• 	 Affected LCA number(s) and effective date(s) 

• 	 Description of successor entity's actual wage system 
• 	 Successor entity's employer identification number 

Additional documentation is required for employers who are H-16-dependent, willful violators, or TARP/Federal Reserve Chapter 13 
recipients: 

• 	 List of "exempt· H-1B nonimmigrant workers 
• 	 Summary of recruitment methods, If the employer hired any "non-exempt" H-16 workers 

In addition to the records listed above, every H-1B dependent, willful violator employer, and TARP/Federal Reserve Chapter 13 
recipient must keep the required documentation concerning compliance with the non-displacement obligation. ' 

Additionally H-16, H-1Bl, and F3 employers must maintain complete payroll records and make such available to the Wage and Hour 
Division upon request. The records must include the following Information: 

• 	 Name, address, and occupation, for all H-1B, H-1Bl, and E-3 workers and any other worker employed by the employer in the same 
occupation at the place of employment 

• 	 Rate of pay, total wages paid each pay period, date of pay and pay period covered by the payment, and total additions to or deductions 
from pay each pay period for each H-1B, H-1B1, and E-3 worker and any other worker employed by the employer in the same 
occupation at the place of employment 

• 	 Hours worked each day and each week by the employee If the employee is paid on other than a salary basis (with respect to H-16, H
lBl, and E-3 workers and any other worker employed by the employer In the same occupation at the place of employment) 

• 	 With respect to only H-1B, H-1Bl, and E-3 workers, whether the worker is a part-time employee 
• 	 Documentation of the offer of benefits and eligibility for benefits provided as compensation for services 

Payroll records for the nonimmigrant workers ancl other employees In the occupational classification must be maintained for a period of 
three years from the date of the creation of the records (or longer if an enforcement proceeding Is In effect) and be kept at the employer's 
principal place of business In the U.S. or at the place of employment of workers In the H-1B program. 

, 	 ' 

The other records listed above must be kept for one year beyond the end of the emPloymentpenod specified on the LCA; and be available 
at the employer's principal place of business In the U.S. or at the place of employment. 

Reporting 

After the LCA Is certified, if there is a strike or lockout of workers at the place of employment In the same occupational classification as the 
H-1Bnonlmmlgrahts, the emp10yer'mustnotify ETA within three days. 

Penalties/Sanctions' 
When violations are found, the Administrator of tbe Wage and Hour Division may assess'c\vUmoney penalties With maximums ranging 
from $1,000 to $35,000 per violation, depending on the type and severity of the violation. The Administrator may also impose other 
remedies, Incilldingpayment 9,fQ<lck wi!g~ " 

Withi,n 15 days of the date of the QeJ;j!rminati0'1, any interestell party may request a hearing on the Wage and Hour Administrator's 

determination before an Admin,lstrative Law Judge (AU). Within 30. di;lYS of the decision by an AU , an Interested party may ,request a 

review of the AU's decision by the Department's Administrative Review Board. 


Employers found to bave committed certain violations may also be precluded from future access to the H-1B program as well as to other 
nonimmigrant and immigrant programs for a period of at least one year and as much as three years depending on the' nature of the 
violation; , " 

AnH-1E\ employer wilt becon$i,der\!il In ~i:lmplianCe notwithstanding a t~hnlcal or procedural failure if such employer:' 

• 	 Makes a good faith attemptto Comply; 
• 	 Voluntarily conrects, violatiOns within 10 "business days of being adviSed by anJ!nforcement autborlty; 
• 	 Has not engaged In a pattern or practiCe of willful violations; and 
• 	 For prevailing wage ViOlatlOl1S, can eStablish ':hatthe wage waS calcUlated consistent with recognized industry standards arid practices. 

Relation to State, Lqcal, alldOther Federall.aws 
Various federal, state and local labor standards such as the Fal~ Labor Standards Act, will apply to foreign workers employed in the U.S. 

Compliance Assistance Available 
Information on filing and processing LCAs may be found on the, for.eigll!&bQLCeitifi<;lltiQn(http://www.rorelgnlaborcert.doleta.gov/) page ,of 
the frnJ!!ID'.ment..<!rutIraining Administration's {EI&.lrlel;Lsite(..lttp:llwww.do/eta.gov/). 

More detailed information may also be obtained by contacting the Qf!'\gLQf ForeignJJ!\:!QrJ&11!fi.::ation 

(http://www.roreignla/:Jorcert.doleta .govl) or the W<!ge<!HgJ:lOy[QI1{iSlOO(http://wVlw.wagehour.dol. govl) (1-866-4USWAGE/ 1-866-487-9243). 

Information on how to submit a petition requesting an H-1B, H-1B1, or E-3 visa may be obtained from USCIS. 


The Department of Labor prOvide!! employers, workers, ,and others with clear and easy-to-access Information and assistance on how to 

comply with the Immigration and Nationality Act. Among the many resources available are: 


• 	 H.16.H~.1!U...<lnd!;::JSpehii.llt~(fr.QfessionaI}Worl<ersWebl1age(http://www.roreignlaborcert.doleta.gov/h-11:J.cfm): Describes the 

qualifying criteria and the filing process as well as programs news and updates. 


• 	 Sj.!r1e.~.Qflt:l!~.li:l!U~E<IcLSlL~m(http://wwW.dOI.gov/whri/regs/com.plfanCejFactSheet62/ToPicaIH1Blndex.htm} 

Additional compliance aSSistance including explanatory brochures, fact sheets, and regulatory and Interpretive materials is available on the 
hompJial1£~,.Ass.is.tanc~, ".6Y, Lay.H(http://www.dol.gov/compliancejlaws/comp-lna.htm) Web page. 

DOL Contacts 
Employment and Training Administration, Office_of FJ![gjgn labor C;e_rj;jfj~(http://www.foreignl.. borcert.dofeta.govl) 

E-mail: !;TApagemaster@!ioJ,Q.o'Y. 

Tel: 1-877-US2JOBS (1-877-872C5627) or 1-202-693-3010; TIY: 1-877-889-5627 


WaillUllld Hour DiviSion(http://www.dol.gov/whd/) 

hontact WtlR(http://w.vw.dol.gov/whd/contactrorm:asp) 


,,)/1/"l{\1{\ 
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Tel: 1-866-4U5WAGE (1-866-487-9243); TTY: 1-877-889-5627 

The Employment law Guide is offered as a public resource. It does not create new legal obligations and it is not a substitute for the 
U.S. Code, Federai Register, and Code of Federal Regulations as the offiCial sources of applicable law. Every effort has been made to 
ensure that the information provided Is complete and accurate as of the time of publication, and this will continue. later versions of 
this Guide will be offered at www.doLgov!compliQ.ru;eorby calling our Toll-Free Help Une at 1-866-4-USA-DOL (1-866-487-2365). 

hrtn:llwww.do1. povIcomn1i:mc~l!:rl1id~/h1 h htm?Pri-ntprFril"nii1V=tl"l11".R;. ')/1 ',")01 (\ 
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OMB No. 1615-0047; Expires 08/31/12 

Form 1-9, Employment 
Department ofHomeland Security 
U.S. Citizenship and Immigration Services Eligibility Verification 

Instructions 
Read all instructions carefully before completing this form. 

Anti-Discrimination Notice. It is illegal to discriminate against 
any individual (other than an alien not authorized to work in the 
United States) in hiring, discharging, or recruiting or referring for a 
fee because ofthat individual's national origin or citizenship status. 
It is illegal to discriminate against work-authorized individuals. 
Employers CANNOT specify which document(s) they will accept 
from an employee. The refusal to hire an individual because the 
documents presented have a future expiration date may also 
constitute illegal discrimination. For more information, call the 

•Office of Special Counsel for Immigration Related Unfair 
•Employment Practices at 1-800-255-8155. 

The purpose ofthis form is to -document that each new 
employee (both citizen and noncitizen) hired after November 
6, 1986, is authorized to work in the United States. 

All employees (citizens and noncitizens) hired after November 
6,1986, and working in the United States must complete 
Form 1-9. 

Section 1, Employee 

This part of the form must be completed no later than the time 
ofhire, which is the actual beginning of employment. 
Providing the Social Security Number is voluntary, except for 
employees hired by employers participating in the USCIS 
Electronic Employment Eligibility Verification Program (E
Verify). The employer is responsible for ensuring that 
Section 1 is timely and properly completed. 

Noncitizen nationals of the United States are persons born in 
American Samoa, certain former citizens of the former Trust 
Territory of the Pacific Islands, and certain children of 
noncitizen nationals born abroad. 

Employers should note the work authorization expiration 
date (if any) shown in Section 1. For employees who indicate 
an employment authorization expiration date in Section 1, 
employers are required to reverify employment authorization 
for employment on or before the date shown. Note that some 
employees may leave the expiration date blank if they are 
aliens whose work authorization does not expire (e.g., asylees, 
refugees, certain citizens of the Federated States ofMicronesia 
or the Republic of the Marshall Islands). For such employees, 
reverification does not apply unless they choose to present 

in Section 2 evidence of employment authorization that 
contains an expiration date (e.g., Employment Authorization 
Document (Form I-766». 

Preparer/Translator Certification 

The Preparer/Translator Certification must be completed if 
Section 1 is prepared by a person other than the employee. A . 
preparer/translator may be used only when the employee is 
unable to complete Section 1 on his or her own. However, the 
employee must still sign Section 1 personally . 

Section 2, Employer 

For the purpose of completing this form, the term "employer" 
means all employers including those recruiters and referrers 
for a fee who are agricultural associations, agricultural 
employers, or farm labor contractors. Employers must 
complete Section 2 by examining evidence of identity and 
employment authorization within three business days of the 
date employment begins. However, ifan employer hires an 
individual for less than three business days, Section 2 must be 
completed at the time employment begins. Employers cannot 
specify which document(s) listed on the last page ofForm 1-9 
employees present to establish identity and employment 
authorization. Employees may present any List A document 
OR a combination of a List B and a List C document. 

Ifan employee is unable to present a required document (or 
documents), the employee must present an acceptable receipt 
in lieu of a document listed on the last page of this form. 
Receipts showing that a person has applied for an initial grant 
of employment authorization, or for renewal ofemployment 
authorization, are not acceptable. Employees must present 
receipts within three business days of the date employment 
begins and must present valid replacement documents within 
90 days or other specified time. 

Employers must record in Section 2: 

1. Document title; 

2. Issuing authority; 

3. Document number; 

4. Expiration date, ifany; and 

5. The date employment begins. 

Employers must sign and date the certification in Section 2. 
Employees must present original documents. Employers may, 
but are not required to, photocopy the document(s) presented. 
If photocopies are made, they must be made for all new hires. 
Photocopies may only be used for the verification process and 
must be retained with Form 1-9. Employers are still 
responsible for completing and retaining Form 1-9. 
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For more detailed information, you may refer to the 
USCIS Handbook/or Employers (Form M-274). You may 
obtain the handbook using the contact information found 
under the header "USCIS Forms and Information." 

Section 3, Updating and Reverification 

Employers must complete Section 3 when updating and/or 
reverifying Form 1-9. Employers must reverify employment 
authorization of their employees on or before the work 
authorization expiration date recorded in Section 1 (ifany). 
Employers CANNOT specify which document(s) they will 
accept from an employee. 

A. If an employee's name has changed at the time this form 
is being updated/reverified, complete Block A. 

B. If an employee is rehired within three years of the date 
this form was originally completed and the employee is 
still authorized to be employed on the same basis as 
previously indicated on this form (updating), complete 
Block B and the signature block. 

C. Ifan employee is rehired within three years ofthe date 
this form was originally completed and the employee's 
work authorization has expired or if a current 
employee's work authorization is about to expire 
(reverification), complete Block B; and: 

1. 	 Examine any document that reflects the employee 
is authorized to work in the United States (see List 
A or C); 

2. Record the document title, document number, and 
expiration date (if any) in Block C; and 

3. 	Complete the signature block. 

Note that for reverification purposes, employers have the 
option of completing a new Form 1-9 instead of completing 
Section 3. 

There is no associated filing fee for completing Form 1-9. This 
form is not filed with USCIS or any government agency. Form 
1-9 must be retained by the employer and made available for 
inspection by U.S. Government officials as specified in the 
Privacy Act Notice below. 

To order USCIS forms, you can download them from our 
website at www.uscis.gov/forms or call our toll-free number at 
1-800-870-3676. You can obtain information about Form 1-9 
from our website at www.uscis.gov or by calling 
1-888464-4218. 

Information about E-Verify, a free and voluntary program that 
allows participating employers to electronically verify the 
employment eligibility oftheir newly hired employees, can be 
obtained from our website at www.uscis.gov/e-verify or by 
calling 1-888-464-4218. 

General information on immigration laws, regulations, and 
procedures can be obtained by telephoning our National 
Customer Service Center at 1-800-375-5283 or visiting our 
Internet website at www.uscis.gov. 

A blank Form 1-9 may be reproduced, provided both sides are 
copied. The Instructions must be available to all employees 
completing this form. Employers must retain completed Form 
1-9s for three years after the date ofhire or one year after the 
date employment ends, whichever is later. 

Form 1-9 may be signed and retained electronically, as 
authorized in Department of Homeland Security regulations 
at 8 CFR 274a.2. 

The authority for collecting this information is the 
Immigration Reform and Control Act of 1986, Pub. L. 99-603 
(8 USC 1324a). 

This information is for employers to verify the eligibility of 
individuals for employment to preclude the unlawful hiring, or 
recruiting or referring for a fee, of aliens who are not 
authorized to work in the United States. 

This information will be used by employers as a record of 
their basis for determining eligibility of an employee to work 
in the United States. The form will be kept by the employer 
and made available for inspection by authorized officials of 
the Department ofHomeland Security, Department ofLabor, 
and Office of Special Counsel for Immigration-Related Unfair 
Employment Practices. 

Submission of the information required in this form is 
voluntary. However, an individual may not begin employment 
unless this form is completed, since employers are subject to 
civil or criminal penalties if they do not comply with the 
Immigration Reform and Control Act of 1986. 

EMPLOYERS MUST RETAIN COMPLETED FORM 1-9 Form 1-9 (Rev. 08/07/09) Y Page 2 

DO NOT MAIL COMPLETED FORM 1-9 TO ICE OR USCIS 

http:www.uscis.gov
www.uscis.gov/e-verify
http:www.uscis.gov
www.uscis.gov/forms


An agency may not conduct or sponsor an information 
collection and a person is not required to respond to a 
collection of information unless it displays a currently valid 
OMB control number. The public reporting burden for this 
collection ofinformation is estimated at 12 minutes per 
response, including the time for reviewing instructions and 
completing and submitting the form. Send comments 
regarding this burden estimate or any other aspect of this 
collection of information, including suggestions for reducing 
this burden, to: U.S. Citizenship and Immigration Services, 
Regulatory Management Division, 111 Massachusetts 
Avenue, N.W., 3rd Floor, Suite 3008, Washington, DC 
20529-2210. OMB No. 1615-0047. Do not mail your 
completed Form 1-9 to this address. 
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OMB No. 1615-0047; Expires 08/31/12 

Form 1-9, Employment Department of Homeland Security 
U.S. Citizenship and hmnigration Services Eligibility Verification 

Read instructions carefully before completing this form. The instructions must be available during completion of this form. 

ANTI-DISCRIMINATION NOTICE: It is illegal to discriminate against work-authorized individuals. Employers CANNOT 
specity which document(s) they will accept from an employee. The refusal to hire an individual because the documents have a 
future expiration date may also constitute illegal discrimination. 

Section 1. Employee Information and Verification (To be completed and signed by employee at the time employment begins.) 
Print Name: Last First Middle Initial Maiden Name 

Address (Street Name and Number) Apt # Date of Birth (monthldaylyearj 

City State Zip Code Social Security # 

I am aware that federal law provides for 
imprisonment and/or fines for false statements or 
use of false documents in connection with the 
completion of this form. 

I attest, under penalty ofpeIjury, that I am (check one of the following): 

D A citizen of the United States 

D A noncitizen national of the United States (see instructions) 

A lawful pennanent resident (Alien #) 

An alien authorized to work (Alien # or Admission #) 

until (expiration date if applicable - monthldaylyear) 

Employee's Signature Date (monthldayiyear) 

Preparer and/or Translator Certification (To be completed and signed ifSection 1 is prepared ~ a person other than the employee.) I attest, under 
penalty o/perjury, that 1 have assisted in the completion o/this/orm and that to the best o/my knowledge the iriformation is true and correct, 

Preparer'slTranslator's Signature Print Name 

Address (Street Name and Number, City, State, Zip Codej Date (monthlday/year) 

Section 2. Employer Review and Verification (To be completed and Signed by employer. Examine one documentfrom List A OR 
examine one documentfrom List Band one from List C, as listed on the reverse ojthisjorm, and record the title, number, and 
expiration date, ifany, ojthe document(sJ) 

List A OR List B AND List C 

Document title: 

Issuing authority: 

Document#: 

Expiration Date (ifany): 

Document#: 

Expiration Date (ifany): 

CERTIFICATION: I attest, under penalty of perjury, that I bave examined the document(s) presented by the above-named employee, tbat 
the above-listed doeument(s) appear to be genuine and to relate to the employee named, that tbe employee began employment on 
(month/day/year) and that to the best of my knowledge the employee is authorized to work in the United States. (State 
employment agencies may omit the date tbe employee began employment.) 
Signature ofEmployer or Authorized Representative Print Name itle 

Business or Organization Name and Address (Street Name and Number, City, State, Zip Code) Date (month/daylyear) 

Section 3. Updating and Reverification (To be completed andsigned by employer.) 
A. New Name (ifapplicable) B, Date of Rehire (monthldaylyear) (ifapplicablej 

C. Ifemployee's previous grant of work authorization has expired, provide the information below for the document that establishes current employment authorization. 

Document Title: Document #: Expiration Date (ifany): 

I attest, under penalty of perjury, that to the best of my knowledge, this employee is authorized to work in the United States, and if the employee presented 
document(s), the document(s) I have examined appear to be genuine and to relate to the individual 

Signature ofEmployer or Authorized Representative Date (month/daylyear) 
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LISTS OF ACCEPTABLE DOCUMENTS 
All documents must be unexpired 

LIST A LISTB LISTC 

Documents that Establish Both 
Identity and Employment 

Authorization OR 

Documents that Establish 
Identity 

AND 

Documents that Establish 
Employment Authorization 

1. Driver's license or lD card issued by U.S. Passport or U.S. Passport Card 11. Social Security Account Number 11.
a State or outlying possession of the card other than one that specifies 
United States provided it contains a on the face that the issuance of the 
photograph or information such as card does not authorize 
name, date ofbirth, gender, height, employment in the United States 2. 	 Permanent Resident Card or Alien 
eye color, and address Registration Receipt Card (Form 


1-551) 

2. 	 Certification ofBirth Abroad 

issued by the Department ofState2. ID card issued by federal, state or 
3. Foreign passport that contains a (Form FS-545) local government agencies or 

temporary 1-551 stamp or temporary entities, provided it contains a 
1-551 printed notation on a machine- photograph or information such as 
readable immigrant visa name, date of birth, gender, height, 

3. Certification of Report of Birtheye color, and address 
issued by the Department ofState 
(Form DS-1350) 4. Employment Authorization Document 3. SchoollD card with a photograph 

that contains a photograph (Form 

1-766) 
 4. Voter's registration card 4. Original or certified copy ofbirth 

certificate issued by a State, 
county, municipal authority, or 

authorized to work for a specific 
5. U.S. Military card or draft record 5. In the case of a nonimmigrant alien 

territory of the United States 

employer incident to status, a foreign bearing an official seal 6. Military dependent's lD card 
passport with Form 1-94 or Form 

I 

1-94A bearing the same name as the 
7. U.S. Coast Guard Merchant Mariner passport and containing an 5. Native American tribal document 

Cardendorsement ofthe alien's 

nonimmigrant status, as long as the 


8. Native American tribal document period of endorsement has not yet J
expired and the proposed ! 6. U.S. Citizen ID Card (Form 1-197) 9. Driver's license issued by a Canadian employment is not in conflict with 

government authority any restrictions or limitations 

identified on the form 


For persons under age 18 who 7. Identification Card for Use of 
are unable to present a Resident Citizen in the United 
document listed above: States (Form 1-179) 

6. 	 Passport from the Federated States of 

Micronesia (FSM) or the Republic of 


10. School record or report card the Marshall Islands (RM1) with 8. Employment authorization 
Form 1-94 or Form 1-94A indicating document issued by the 

nonimmigrant admission under tile 
 Department of Homeland Security 11. Clinic, doctor, or hospital record 
Compact ofFree Association 

Between the United States and the 


12. Day-care or nursery school record FSMorRMI 

i . 

Illustrations of many ofthese documents appear in Part 8 ofthe Handbook for Employers (M-274) 
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News 

December 1,2009[0 S.HftRE . ~"@ 

Form 1-9 Inspection Overview 

On November 6, 1986, the enactment ofthe Immigration Reform and Control Act required 
employers to verify the identity and employment eligibility of their employees and created 
criminal and civil sanctions for employment related violations. Section 274A (b) of the 
Immigration and Nationality Act (INA), codified in 8 U.S.C. § 1324a (b), requires employers to 
verify the identity and employment eligibility ofall individuals hired in the United States after 
November 6, 1986. 8 C.F.R. § 274a.2 designates the Employment Eligibility Verification Form 1
9 (Form 1-9) as the means ofdocumenting this verification. Employers are required by law to 

. maintain for inspection original Forms 1-9 for all current employees. In the case offormer 
employees, retention ofForms 1-9 are required for a period ofat least three years from the date of 
hire or for one year after the employee is no longer employer, whichever is longer. 

The administrative inspection process is initiated by the service of a Notice ofInspection (NOT) 
upon an employer compelling the production ofForms 1-9. U.S. Immigration and Customs 
Enforcement (ICE) typically will allow 3 business days to present the Forms 1-9. Often, ICE will 
request the employer provide supporting documentation, which may include a copy ofthe payroll, 
list ofcurrent employees, Articles of Incorporation, and business licenses. 

ICE agents or auditors then conduct aninspection ofllie Forms 1-9 for compliance. When 
technical or procednral violations are found. pursuant to INA §274A(b )(6)(B) (8 U.S.C. § 1324a 
(b)(6)(B), an employer is given ten business days to make corrections. An employer may receive 
a monetary fine for all substantive and uncorrected technical violations. Employers determined to. 
have knowingly hired or continued to employ unauthorized workers under INA § 274A(a)(I)(a) or 
(a)(2) (8 U.S.C. § 1324a(a)(1)(a) or (a)(2)) will be required to cease the unlawful activity, may be 
fined, and in certain situations may be prosecuted criminally. Additionally. an employer found to 
have knowingly hired or continued to employ unauthorized workers may be subject to debannent 
by ICE, meaning that the employer will be prevented from participating in futnre federal contracts 
and from receiving other government benefiis. 

Monetary penalties for knowingly hire and continuing to employ violatiomrange from $375 to 

$16,000 per violation, with repeat offenders receiving penalties at the higher end; . 
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Penalties for substantive violations, which includes failing to produce a Fonn 1-9, range from 

$110 to $I, too per violation. In determinlng penalty amounts, ICE considers five factors: the size 

of the buSiness, good faith effort to comply, seriousness ofviolation, whether the violation 

involved unauthorized workers, and history ofprevious violations. (See INA §274A(e)(5) (8 

U.S.C. 1324a (e)(5»)) 

ICE will notifY the audited party, in writing, ofthe results ofthe inspection once completed. The 

following are the most common notices: 


• Notice of Inspection Results - also known as a "compliance letter," used to notify a 

business that they were found to be in compliance. 


• Notice of Suspect Documents advises the employer that based on a review ofthe Forms I 
-9 and documentation submitted by the employee, ICE has determined that the employee is 
unauthorized to work and advises the employer ofthe possible criminal and civil penalties 
for continuing to employ this individual. ICE provides the employer and employee an 
opportunity to present additional documentation to demonstrate work authorization ifthey 
believe the fmding is in error. 

• Notice ofDiserepancies - advises the employer that based on a review ofthe Forms 1-9 
and documentation submitted by the employee, ICE has been unable to determine their 
work eligibility. The employer should provide the employee with a copy ofthe notice, and 
give the employee an opportunity to present ICE with additional documentation to establish 
their employment eligibility. 

• Ntltice ofTechnieal or Procedural Failures - identifies technical violations identified 
during the audit and gives the employer 10 business days to correct the forms. After 10 
business days, uncorrected technical and procedural failures will become substantive 
violations. 

• 	Warning Notice - issued in circumstances where substantive verification violations were 
identified but circumstances do not warrant a monetary penalty and there is the expectation 
offuture compliance by the employer. 

• Notice of Intent to Fine (NIF) - may be issued for substantive, uncorrected technical, 
knowingly hire and continuing to employ violations. 

In instances where a NIF is served, charging documents will be provided specifYing the violations 

committed by the employer. The employer has the opportunity to either negotiate a settlement 

with ICE or request a hearing before the Office ofthe Chief Administrative Hearing Officer 

(OCAHO) within 30 days ofreceipt of the NIF. Ifthe employer takes no action after receiving a 

NIF, ICE will issue a Final Order. Ifa hearing is requested, OCAHO assigns the case to an 

Administrative Law Judge (AU), and sends all parties a copy ofa Notice ofHearing and 

government's complaint, thus setting the adjudicative process in motion. 


The Nonce ofHearing spells out the procedural requirements for answering the complaint and the 

potential consequences offailure to flle a timely response. Many OCAHO cases never reach the 

evidentiary hearing stage because the parties either reach a settlement, subject to the approval of 

the ALI, or the ALI reaches a decision on the merits through dispositive pre hearing rulings. 


Determination ofRecommended Fine 

The cumulative recommended fine set forth in the Notice oflntent to Fine is determined by 

adding the amount derived from the Knowing Hire I Continuing to Employ Fine Schedule (Plus 
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enhancement or mitigation) with the amount derived from the Substantive I Uncorrected 
Technical Violations Fine Schedule (plus enhancement or mitigation). Typically, the date of the 
violation shall be the date ICE conducted the Form 1-9 inspection and not the date the Form 1-9 
was completed by the employer. 

Penalties for Knowing Hire I Continuing to Employ Violations 

Employers determined to have knowingly hire or continuing to employ violations shall be 
required to cease the unlawful activity and may be fined. The agent or auditor will divide the 
number ofknowing hire and continuing to employ violations by the number of employees for 
whom a Form 1-9 shQuld have been prepared to obtain a violation percentage. This percentage 
provides a base fine amount depending on whether this is a First Tier (1st time violator), Second 
Tier (2nd time violator), or Third Tier (3rd or subsequent time violator) case. The standard fme 
amount listed in the table relates to each knowing hire and continuing to employ violation. The 
range of the three tiers of penalty amounts (Since the passage ofIRCA in 1986, federal civil 
monetary penalties have been increased on two occasions in 1999 and 2008 pursuant to the 
Federal Civil Penalties Inflation Act of 1990. as amended by the Debt Collection Improvement 
Act of 1996. These adjustments are designed to account for inflation in the calculation of civil 
monetary penalties and are determined by anon-discretionary, statutory formula. (See 73 FR 
10130 (February 26, 2008» are as follows: 

Knowing Hire 1Continuing to Employ Fine Schedule 
for violations occurrin on or after 3127/08 

Knowing Hire and Continuing to First Tier $375 Second $3,200  Third Tier $4,306 
Employ Violations - $3,200 $6,500 - $16,060 

%-9% 

0%-19% 

20%-29% 

30%-39% 

40%-·49% 

1500/0 or more 

Standard. Fine Amount 

$3,200 
$3,750 
$4,300 

5,400 

1$5,950 

Knowing Hire 1Continuing to .Employ Fine Schedule 

rr=====~ 
Knowing Hire an 

for violations occ . between 9/29199 and 3/27/08 

Employ Violation.s 

. , . Standard Fine Amount· 

·it~~=%=-=9=%=·=·~======~~~.~~=~======~I~$~2,2~0=0====~; =====~I 
. 110% ~ 19% .' 11$600· n$2,750 .. 

20% ':29% 

30% -39% 
40%-49% 
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~50%ormore Il$1~900 11$9~800 II 

Penalties for Substantive and Uncorrected Technical Violations 

The agent or auditor will divide the number of violations by the number ofemployees for whom a 
Form 1~9 should have been prepared to obtain a violation percentage. This percentage provides a 
base fine amount depending on whether this is a first offense, second offense, or a third or more 
offense. The standard fine amount listed in the table relates to each Form 1-9 with violations. The 
range ofpenalty amounts are as follows: 

Substantive 1Uncorrected Technical Violation Fine Schedule 

Substantive Verification 3rd Offense + $110lst Offense $110 -112nd Offense $110 
~ $1100 . 

Standard Fine Amount 

00/0 - 9% 0 

Violations $1100 $1100 

$550 1,100 


10%-19% 
 $650 1,100 

1\20%-29% 

$275 

1,100 

!30%-39% 11$605 1S850 
1$440 11$750 

$1,100 

140%-49'% 11$770 ~1$950 11$1,100 I 
j500

/0 or more 11$935 11$1,100 11$1,100 I 

Enhancement Matrix 

The following matrix will be used to enhance or mitigate the recommended fine contained on the 
Notice ofIntent to Fine. (ld.) 

Enhancement Matrix 

! Factor II Aggravating II Mitigating II Neutral 1 
IBusiness size 11+5% 11- 5% 11+1- 0% I 
IGoodfaith 5 11+1- 0010~+5% 11- % I 

E5
%5% 

+25% 

ISeriousness 1+5% 1- 5% 11+1- 0% I 
Unauthorized Aliens 1-5% 11+1- 0% I 

0lHistory 1- 5% 1+1- % I 
Cumulative Adjustment :~25% 1+/-0% I 

View the Form 1-9 Process Flow Chart u:ILtJlmJ~~~~~W..QtfW2!.m~~'1ill;~~?l.!'i:. 
====o.t-, 390 KB) 
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u.s. Immigration and Customs 
Enforcement (ICE) is the largest 
investigative arm of the Department of 
Homeland Security. 

ICE comprises four integrated divisions that 
form a 21st century law enforcement agency 
with broad responsibilities for a number of 
key homeland security priorities. For more 
information, visit www.ICE.gov. To report 
suspicious activity, call 1-866-347-2423. 

Last Modified: Tuesday, December 1,2009 
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